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' IN THE 
Supreme· Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3464 
RAILWAY EXPRESS AGENCY, INC., Plaintiff in Error, 
versits 
-JAKE M. KESSLER AND MARGUERITE KESSLER, 
Defendants in Error. 
PETITION FOR WRIT OF ERROR. 
\ 
To the Honorable Justices of the Supreme Court of .Appeals 
of Virginia: 
· Your petitioner, Railway Express Agency, a corporation, 
would respectfully show unto your honors that it is aggrieved 
by a final judgment of the Circuit Court of Giles County, ren-
dered on the 19th day of June, 1948; in a certain action at 
law upon a warrant removeq. from the Trial Justice's Court 
· of Giles County to the said Circuit Court, wherein Jake M. 
Kessler and Marguerite Kessler were the plaintiffs, and the 
Railway Express Agency, Inc., was the ·defendant. The 
amount sued for was $344.71, and as laid in the warrant was 
for.'' claimed to be _due by loss of two trunks and two cartons 
and contents from Narrows, Va., to Richmond, Va." The 
· jury's verdict in the cas.e was for th~ amount sued for upon 
· which verdict the court entered judgment . against the de-
fendant. . 
A transcript of the Record in the said action is herewith 
filed. 
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THE FACTS. 
It can with propriety be said that there ·is no conflict in 
the evidence. 
Prior to September 15th, 1947, Miss Marguerite Kessler, 
a young lady whose age is not shown by the record, living 
with her parents at Narrows, Virginia, enrolled as a student 
at the Richmond Professional Institute, which is a branch 
of the College of ·william and :Mary, and was by the Insti-
tute authorities notified that. she had been assigned to a room 
in Apartment, No. 828 Park A venue, which was directly 
across the street from the Administration Building. 
On Septe~ber ~ 1947, prior to Miss Kessler's leaving 
home, Jake M. Kessler, her father, delivered to the Express 
Agency two trunks and two cartons and they were receipted 
for by the Agent at a valuation of $500.00, and transportation 
charges paid upon that valuation '' so as to be able to collect 
full value of the said two trunks and the said two cartons if 
. they should not be delivered to Marg11erit~ Kessler or were 
lost" (R., p. 3) .. 
2* *These goods were delivered to the Express Agency 
at Narrows Qn the 15.tluiay of September, 1947. They 
went out by express on th~ morning of the 16th day of S-ep-
tember;-I-'147, and arrived in Richmond, Virginia, on the after-
noon of that day. --
Miss Marguerite Kessler left home on the morning of the 
~ day of September, 1947; and consequently did not ar-
rive in Richmond till 3 :45 P. M. on the day a~ the arrival 
of her trunks and cartons. According to her own testimony 
she immediately reported to the Administration· office of the·· 
Richmond Professional Institute and found Mrs. Gordon in 
charge of that office; that she talked to Mrs. Gordon and was 
told by her that her room at 828 Park .A venue was not ready 
for her but that work was going on in it and that on account· 
of the repairs going on at 828 Park Avenue she would have 
to · spend the night '' out in town''; that s.he did spend 
the nig·ht '' out in town'' and was not moved· into her room 
till the naj__qay; that upon returning to her room-on- the 
th~ day sheround there_.h_er_tw.o--.tFunks-·but-did-noLkn.aw 
)(ow "1hey got there or who put them there; that she had 
V ~vs1 .. received the t.wg car+g~; that she called the Express 
.Agency and was told that investigation would be made. 
W. E. Gilman testified that the said two trunks and the 
said two cartons arrived in Richmond on the afternoon of 
September 16th, 1947, and were addressed to Marguerite 
Kessler, 828 Park Avenue; that he loaded the said trunks 
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and cartons and was directed to deliver them; that on that 
delivery he had possibly thirty or forty articles to deliver, 
some of which were to the same address; that he had made 
prior trips to that address on that same day and had found 
that work was g·oing on there and that the building was being 
repaired or remodeled, whereupon he went to Mrs. Gordon, 
at the Administration Building· just across the street from 
the Apartment at 828 Park A venue, who was in charge of 
the Administration Office, and that she·told him that every-
thing for that address should be delivered to the Girl's Gym-
nasium just around the corner on Shaffer Street; that he took 
the said two trunks and the said two cartons addressed 
3* to *Marguerite Kessler, 828 Park Avenue, Richmond, 
Virginia, along with other packag·es for that address 
there on the afternoon of the 16th day of Septerp.ber, 1947, 
he told M:l:s-Gordon that he had.them and that Mrs.Jford.o;n 
directed him to put them in the Gid'sGyronasi.llm-amd.±he 
eorner, and as she told him this she t11rp.ed. to her son, -H. J. 
Gordon, Jr., who was helping her in the Administration Of-
fice, and told him to go with me to the Girl's Gymnasium and 
to stor.e the said two trunks and the said two cartons there 
-and sign the receipCfor· them and that this was don~.,; that 
.in accordance with the instructions and directions of the In-
.stitute authorities he delivered the said two trunks and the 
said .two cartons in the _Qfrl's Gymnasium on Shaffer Street, 
just around the corner f:r-9.DJ-ihe-said-Adminis:b:ation Build- ../ 
ing, at the direction oflv.[~n and that,.H. J, Gonlen, 
Jr., wentwith him and sfgneq. the receipt for them which he 
introduced in evidence and which is certified along with the 
1·ecord in this case, and shows that the said two trunks and 
the said two cartons were receipted for by H. J. Gordon, Jr., 
oii the 16th day of September, 1947; that other packages bad 
been so delivered there and ·had been receipted for by the 
said H.J. Gordon, Jr., as he had been directed to do by Mrs. 
Gordon (R., p. 6). 
The foregoing statement discloses all of the material facts, 
in the case and there is no conflict therein. .. 
It, therefore, appears undisputed that the Railway Ex-
press Agency safely carried, and expeditiously, the goods to · 
Richmond, Virginia, and attempted to deliver them to Mar-. 
guerite Kessler at the address given by the consignor, but 
that at that time Marguerite Kessler was.J!QLin the City of 
Richmond, but was still at her home in Narrows, Giles C.ounty, 
Virginia. It furthermore app~ars that there \Yas no person 
at 828 Park A venue to receive the goods. It 'furthermore ap-
pears that the ·said Marguerite Kessler had at that time been 
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enrolled as~ student at this educational institution, and that 
the authorities of that institution acted for her in this emer-
gency-and took over the possession of the said two trunks 
4 • and the said *two cartons; that Marguerite Kessler .did 
receive the said two trunks but did not receive the .said 
two cartons, all of which were delivered at the same time to 
the School which she expected to attend, but at which she 
had not yet arrived at the time of the delivery. 
THE TRIAL. J.:~~ Upon t~is state of ·facts ,Vhich was before the jury the 
V'" C~>Urt gave two. instructions at the instance of the plaintiff. v, over the objections of the defendant. Exceptions were taken 
(Lll°' to the com·t 's ruling and t1,ie reasons assigned. Instruction 
No J w::i s as follows : 
"' 
"The court instructs the jury that if they believe from the 
evidence that the defendant Express Company accepted the 
property of the plaintiffs at Narrows, Virginia, for delivery 
to Marguerite Kess_ler, at Richmond, Virginia, arid upon its 
arrival in Richmond, Virginia, delivered it to a pef,:sau otbe,r 
than Marguerite Kessler, without_J!uthority f_rnm 'tlie plain-
tiffs tq s.Q_do, and as a result of such wrongful delivery, the 
property became lost and was never delivered to the said 
Marguerite Kessler, then the plaintiffs -are entitled to recover 
from the defendant the value of the property so lost, with in-
terest from the date of loss.'' 
The objections to that instruction are set out immediately 
· following that instruction in the record (R., p. 9). 
· In the :fiTst place it may be noted that this is a finding in-
struction (the court's ~ttention was not called to the fact 
that the instruction should have instructed the jury that the 
preponderance of the evidence was required,~nor was the ob-
jection based on the. direction that the jury should find inter-
. est for the plaintiffs), both of which cpnstitute error but 
obviously harmless error. On the matter of the preponder-
ance of the evidence it makes no difference because there is 
· no conflict in the evidence, and as to the matter of interest 
the jury did not find it; so that's that. 
But the instruction misstates ilie law. While it may be 
conceded that an Express Carrier is practically an insurer; 
it may be admitted that a carrier such as the Railway Ex-
press Agency is an insurer but there will still remain the 
question for determination as to when does the liability as 
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a carrier end and when does its liability as a warehouse-
man begin. The carrie1: may be, and is, an *insurer, but 
5* the warehouseman is only liable for negligence and the 
burden is upon the plaintiffs to prove the negligence by 
the preponderance of the evidence. Marsh·v. Pennsylvania 
R.R. Co., 159 Va. 694 (699). 
The general law everywhere seems to be well stated in 9 
Am. Jur., page 754, section 546. In the body of that section 
it -is stated: 
'' Such a company is still bound to exercise due diligence 
in finding the consignee or his place of residence or business 
and to make an actpal delivery, or offer to deliver,Jo him 
there, in order to discharge itself- of }~ability as a common 
carrier, unless it can show that it ha~ perf(?rmed its engage-
ment, or has been- excused from performing it, or has been 
prevented by the Act of God or a public enemy. If the com-
pany delivers the goods, or offers to deliver them, to the 
proper person, at the proper place, and at the proper time, its 
liability as a common carrier is, from that moment, at an end, 
and the consignee has n~ power to prolong that liability, how-
ever inconvenient it may be for hi;11 to receive the goods.'' 
And in Section 550 (page 756) in the same book, this is 
stated and is· obviously the law: 
"'It is not always .necessary that a consignment be deliv- · 
ered to the party .to whom it is addressed _in_ person; a de-
livery to an agent, clerk, or employee duly a~JwrizedJ}zl!huY 
to receive it will be valid.'' · 
This instruction No. 1 pereJDptorily tells the jury that the 
delivery to the School authorities was a wrongful delivery, 
leaving out of view the fact that this young lady had enrolled 
as a student at this school and that whether or not the re-
lationship existing· between the parties did not endow the' 
School authorities with implied authorization from the con-
signee to receive- her trunks, etc., when they arrived there 
ahef,ld of her, or implied authority from the consignor who 
knew or ought to have known that the goods could not be 
delivered to the consignee in person upon their arrival i~ 
Richmond because the consignee was _still in their home at 
Narrows when the goods arrived in Richmond. 
It is submitted that upon the ·actual attempt to deliver .the 
said trunks and cartons to Marguerite Kessler in person at 
the address given and could not be so delivered because ~be 
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was not there to receive them that thereafter the Railway 
Express· Agency was merely a warehouseman. 
6,. *It is stated in Vol. XII, Am. & Eng. Ency. Law (2nd 
Ed.), at page 550, under the Title '' Express Companies'': 
•'The liability of an express company as a common car-
rier does not end until it has delivered the goods to the con-
signee or owner, or to some person authorized by him to re-
ceive them, or has deposited the11i in a reasonably safe ware-
house after making a vroper effort to deliver them." (Italics 
supplied.) 
And at page 556 iri the same book and title this ·is said: 
'' Although, as will be seen elsewhere in this title, personal 
delivery ·of goods is one of the duties of an express company, 
yet after the company has made a proper e:ff ort to deliver 
such goods at the proper time and place and to the proper 
person, its responsibility as an insurer ceases and it becomes 
liable as a warehouseman only. 
''If the consig-nee· is absent and the express company after· 
diligent inquiry cannot find him or· ascertain the place of his 
resi~ence or business, or if be refuses to receive the goods, 
it- is the duty of the express company to store them in its 
own warehouse or that of a responsible third person for a 
reasona.ble length of tinie. (Italics supplied.) · 
'"'After an express company has become a warehouseman 
only with respect to the goods in _its charge it is liable only 
for . such losses or injuries as. are shown to have re·sulted 
from -the want of ordinary care on its part, such care as men 
9f reasonable prudence ordinarily exercise for the safety of 
their own goods under similar circumstances.'' 
To similar effect is the holding of this court in JJ!arsh v . 
. Pennsylvania Railroad, 159 Va. 694 (699). 
In Vol. V, Am. & Eng. Ency. Law (2nd Ed.), at page 191, 
title "Carriers of Goods'·', it is stated: 
"What constitutes delivery in any particular case must de-
pend upon the character of the accompanying cire1.1mstances.'' 
And in this same book at pages 194-195, this is stated: 
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"In the absence of special circumstances delivery must be 
made to the consignee or to his duly authorized agent, and 
the carrier is responsible if the goods are delivered to any 
other party. 
'' A delivery to the consignee's agent, who has been duly 
authorized. to receive the goods or that the consignee had 
clothed him with su,ch apparent authority as to justify it in 
presuming his authority." (Italics supplied.) 
It is submitted that the young lady by enrolling as a stu-
dent at the Richmond Professional Institute and shipping 
· her goods to the address of this institution at Richmond, Vir-
ginia, knowing full well that she, lierself, would not be in 
7,r, Richmond upon the arrival of *the goods there, consti- v' 
· tuted, authe:t:~ed, aml emp0ws1·od tbs gi@llHleN.€1 Pros 
f essional I · e · the o·oods. The goods 
arrive in Richmond on the afternoon o . e 6th of Sep-
tember, and she did not occupy the room at 828 Park Avenue 
-till on the 18th day of September. This goes for her co-
plaintiff, Jacob l\L Kessler, her father, also, who knew that 
Marguerite Kessler would not be in Richmond when the gooch:; 
arrived there. Did they think that they could hold the Rail-
way Express Agency as an insurer while they bided their 
time? And did they pay transportation charges on "full" 
value with that in view? 
When the defendant, Railway Express Agency, 'contracted 
with the plaintiffs to. transport these goods to Richmond 'it 
was i1nplied in the contract that there would be somebody 
there to receive them. In the case of Marshall v. Amet·ican 
Express Co. (Wis.), 73 Arn. Dec. 381 (388), the .following is 
stated in a long and illuminating opinion upon the subject 
of the duty of an express company regarding delivery of 
goods: 
'' The contract of the defendants with the plaintiffs was 
that they would carry the packag·es in question, from Mil-
waukee to Madison, and deliver them to the eonsignee (the 
State Bank) at the proper time, and at the proper place, w.ith-
out loss or failure, except by tl1e act of God or the public 
enemy; the plaintiffs at the same time underta!rn that the 
consignee, or some proper person on his behalf, should be 
at the proper place, at the proper time, to receive the pack-
ages, or in default of which upon due notice, the liability of 
the defendants as such carriers should cease.'' · 
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That which has been written is embraced in the discus-
sion of Instruction No. 1, but it is applicable largely to In-
·struction No. 2, but there are other very substantial objec-
tions to Instruction No. 2 which will now be taken up. That 
instruction was as follows: 
''The court instructs the jury that if they" ~~iev@ from the 
evidence in this case that the plaintiffs, J. M. Kessler and 
Marguerite Kessler, or either delivered to the defendant the 
property described in the evidence, properly packaged and ad-
dres·sed to Marguerite Kessler, at Richmond Professional In-
stitute, Richmond, Vi:rginia, for delivery to the said Mar- · 
gurite Kessler, at the designated address; and, if you fur-
ther~e that the plaintiffs paid an additional charge for, 
insurance on the property, by which the defendant was in-
sured that the property w·ould be safely delivered to the said 
Margurite Kessler at the Richmond, Virginia, address, 
8* then the court ~instructs you that it became incumbent 
upon the defendant to so deliver the property to Mar-
gurite Kessler, at the designated address·, and if you believe 
from the evidence tlm t the property wµs n9t so delivered to 
her, then you shall find for the. plaintiffs and fix their dam-
ages at such sum as you may believe the evidence shows the 
property was reasonably worth so the same does not exceed 
the sum of $344. 71. '' 
Proper objections with reasons stated was timely made as 
shown in the Record (R., p. 10). 
The instruction is wholly misleading and confusing and 
does not correctly state the law of the subject upon the evi-
dence before the jury. The instruction contains the words 
'' addressed to Margurite Kessler, at Richmond Professional 
Institute", there was no evidence that the goods were so ad-
dressed. The jury is directed that if they '' believe ( not from 
the evidence) that the plaintiffs paid an acfclfflonal charge 
for insurance on the property, by which the defendant was 
insured that the property would be safely delivered to the 
said Marguerite Kessler, etc.'' When there was absolutely 
no evidence showing· that anything was paid for insurance. 
The extra charg·e was based upon the- valuation. The receipt 
:filed shows that the rate is on a valuation of $500.00 for which. 
there was an extra charge of forty cents. Flat rate is on a 
valuation of fifty dollars and when the,:value is more the rate 
goes up. No question of insurance enters into the case. Mr. 
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Coburn, the Express .A.gent, states what the forty cents was 
for. But the instruction carries the direct implication that 
the Railway Express Company itself was insured in the. per-
formance of its duty. The bald fact is that the. language is 
more than an implication. The jury is referred to something 
that does not appear in the evidence, namely, '' by which the 
defendant" was insured~'. If it bad been a fact that the Rail-
way Express .Agency did carry insurance to cover its lia-
bility for goods· being transported it would have been re-
versible error to allude to the subject before the jury, much 
more call their attention to it in an instruction. 
~he instruction was a finding instruction based upon in-
complete and erroneous statements of the evidence. The de-
fense was entirely ignored. It was confusing, mislead-
9* ing, erroneous, incomplete and totally *vicious, and this is 
demonstrated by the authorities cited in the discussion 
of Instruction No. 1, and it is not deemed necessary to go 
over it again at t~is point. 
This In~truction No. 2 omits all of the evidence of. the at-
tempted delivery to the consignee and of the delivery to the 
authorities of the Richmond Professional .Institute in which 
school the consignee had enrolled as a student. It omits al-
together the legal results of the attempted delivery after which 
the relationship of the parties changed from that of carrier 
to that of warehousemen. This legal proposition is well 
stated in .A.rnerican Express Co. v. Hockett (Ind.), 95 Am. 
Dec. 691, where it is said : · 
"If the consignee is absent, and the carrier after diligent 
in•1uiry cannot find him, or ascertain the place of his resi-
dence or bmdness, then the liability as carrier is deemed at 
an end; but it is the duty of the carrier to take care of the 
goods, by holding them himself, or depositing them witb .,;onw 
s1ulita,ble person for th~ consi_q11.ee, and in such case the person 
holding the goods becomes the bailee of the owner or con-
signee, and is only bound to reasonable diligence.'' (Italics 
supplied.) · 
.ASSIGNMENT OF ERROR. 
1st. The court erred in giving the t o instructions for the 
plaintiff numbered one and two for th reasons stated in the-R., 1-
certi:ficate of....exceptions and for the ela oration of the grounds · 
of exccptionsliereinbefore set out w'th authorities cited to -
sustain the said exceptions. :P:, / 
-~ 'l 
if-y IZ\'\ 
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2nd. The court erred in refusing the instruction offered 
by the defendant, which was in the following language: 
{l ~<\ ''The court instructs the jury that if they shall believe X from the evidence that the defendant made the best deliv-
v-erv passi~le under the eirnttrastattees &H:a 1:1sed reasonable 
cti:e in making· the delivery then the defendant is not liable 
and they should find for the defendant.'' 
The auestion of whether there had been a sufficient de-
li very was a question for the jury upon all of the evidence. 
And even if there had not been a delivery to the consig·nee in 
person there was conclusive evidence that the goods had been 
stored with the authorities of the school where the consignee 
had enrolled, and there was no evidence from which the jury 
had a right to find that the defendant ,vas negligent in 
10* leaving the property where it did under *the circum-
stances shown by the evidence, there£ ore the instruc-
tion ought to have been given. 
3rd. The court erred in not setting aside the verdict upon 
the grounds that it was contrary to the law and the evidence. 
It has been attempt~d to show that even if there was not· a 
good delivery in this case_ that then the defendant so handled 
_the g·oods by leaving them with the school authorities, stor-
ing them in the Girl's Gymnasium at the direction of the 
school authorities when the consignee was not in the City of 
Richmond at the time of the attempted delivery, that upon 
that being done the relationship of carrier terminated and 
that of warehouseman began; and the evidence not showing 
any negligence on the part of the defendant then the verdict 
should have been for the defendant. In other words the evi-
dence was not sufficient to sustain the verdict and it ought 
to ha:ve been set aside and judgment entered for the defend-
' ant. Aud this court is asked to do that. The evidence does 
not show who was the owner. 
CONCLUSION. 
The petitioner, therefore, prays that it may be awarded a 
writ of error and supersedeas to the said judgment, and that 
t.he record in the said case mav before this court be caused 
to come, and that upon a hearing therein the said judgment 
may be annulled and set aside, and judgment entered for 
the defendant, or if required by law so to do, reverse the 
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same and remand the case to the Circuit Court of Giles 
County for a new trial. And it will ever pray, etc. 
Respectfully submitted, 
RAILWAY EXPRESS AGENCY, INC., 
By Its Attorney. 
W. B. SNIDOW, 
Attorney for Petitioner, 
Pearisburg, Virginia. 
11 ~ *I, W. B. Snidow, an Attorney at Law, practicing in 
the Supreme Court of Appeals of Virginia, do certify 
·. that in my opinion the judgment in the case of Jake M. 
Kessler and Marguerite Kessler against Railway Express 
Agency, Inc., should be reviewed by the Supreme Court of 
Appeals of Virginia; and I do further certify that I have 
this day delivered a copy of this petition to Mr. James L. 
Warren, the attorney who represented the plaintiffs in the· 
trial of this case in the Circuit Court of Giles County, and 
then notified him that I was immediately filing the same along 
with the record and exhibits with the Clerk of the Supreme 
Court of Appeals of Virginia, at Richmond, Virginia, and 
that in the event that a writ of error issues that I shall use 
this petition as my opening brief in the argument before the 
said court. · 
Given under my hand this the 27th day of July, 1948. 
Pearisburg, Virginfa. 
Received July 28, 1948. 
Rec'd Aug. 10, 1948. 
W. B. SNIDOW, / 
Attorney for the Petitioner. 
M. B. W A.TTS, Clerk. 
A.. C. B. 
·writ of error and supersedeas awarded. · Bond $600.00. 
This August 30, 1948. 
A. C. BUCHANAN~ 
Received Sept. 1, 1948. 
M. B. W. 
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RE.CORD 
VIRGINIA: 
In the Circuit Ccmrt of the County of Giles~ 
Jake M. Kessler and Marguerite Kessler 
v. 
Railway Express Agency, Inc~ 
REMOVAL .. 
Pleas before the Circuit Court of the Countv of· Giles 
at the Court House thereof, on the 18th day of June,.1948r 
Be. it remembered that heretofore, to-wit: before A. L. 
Farrier, Clerk of the Trial Justice Court of· Giles County,, 
came Jake M. Kessler and Marguerite Kessler, on the 10th 
·day of December, 1947, and sued out a Warrant against the 
said Railway Express Agency, Inc., which Warrant and all 
proceedings thereon, are as follows ~ 
VlARRANT. 
TO THE SHERIFII', OR ANY CONSTABLE, OF SAID 
·COON~: · 
I HEREBY COMMAND YOU, in the name of the Common-
wealth of Virginia, to summons Railway Express Agency, 
Inc., if to be found in your county, to appear before the Trial 
Justice of the County at his Courtroom at Pearisburg, at 10 
o'clock A. M., on the 29th day of Dec., 1947, to answer the com-
plaint of Jake M. Kessler and Marguerite 'Kessler upon a 
claim for money for the sum of Three Hundred Forty-four 
and 71/100 ($344.71) Dollars claimed to be due by 
page 2 r loss· of two trunks and two cartons and contents 
from Narrows, Va., to Richmond, Va. 
And then and there make return of thiR warrant. 
Given under my hand this 10 day of Dec., 1Q4 7. 
J. L. W., p. q~ 
w. B. s., p. d. 
A. L. FARRIER, 
Clerk of the Trial Justice Court 
Upon application of the defendant, by counsel, this case 
is removed to the Circuit Court of Giles County, Virginia, the 
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Jake Kessler. 
'Said· defendant having filed an affidavit, as provided by law, 
that it had a substantial defense to the plaintiff's claim, and 
having also paid the accrued costs and $5.00 on account of 
-costs in the circuit court, this Jan. 2, 1948 . 
. J. S. ANDREWS, Trial Justice. 
AFFIDAVIT FOR REMOVAL. 
In the Trial Justice's Court of Giles 9ounty. 
This day came W. B. Snidow, Attorney at Law, who being 
first duly sworn, says that he is the Attorney" for and ·repre-
sents the Railway Express Agency, a Corporation, in that 
certain action in the Trial Justice Court now pending, wherein 
Jake M. Kessler and Marguerite Kessler are the plaintiffs 
and the said Railway Express Agency is .the. defendant, and 
that the said defendant has a substantial defense to the said 
action and tenders the accrued costs and writ tax and the 
other costs required all in the amount. of $7.50, and 
page 3 } prays that the said action may be· removed to the 
Circuit Court of Giles County for trial. 
Given under my hand this Jan. 2nd, 1947. 
W. B.. SNIDOW. 
Subscribed and sworn to before me this the 2nd day of Jan., 
1948. . 
J. S. ANDREWS, 
Trial Justice. 
PLAINTIFF'S EVIDENCE. 
Upon the trial of this case the evidence of the plaintiff was 
as follows: 
JAKE KESSLER 
testified that he was the father of Margarite Kessler, one of 
the plaintiffs in this action; that on the 15th· day of Septem-
ber, 1947, he took two trunks and two cartons and delivered 
them to H. J. Coburn, agent for the Railway Express Agency 
at Narrows, Giles County, Virginia, at the office of the said 
Agency for transportation to Richmond, Virginia, by express; 
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Mrs. Jacob M. Kessleir--Margarite Kessler. 
that a receipt was issued to him by Mr. Coburn for the said 
two trunks and the said two cartons ; that they were addressed 
to Margarite Kessler, 828 Park Avenue, Richmond, Virginia,. 
and he was noted as the consignor; that in order to· insure 
the delivery of the said two trunks and the said two cartons 
he paid forty cents additional charges on a valuation of 
$500.00 so as to be able to collect full value of the said two 
trunks . and . the said two cartons if they should not be de-
livered to Margarite Kessler, or were lost;. that his 
page 4 ~ said daughter Margarite Kessler had enrolled as a 
student at the Richmond Professional Institute, 
which was a branch of the College of William and Mary, and 
that she left home on the morning of the 17th day of Septem-
ber, 194 7, to attend the said school 
MRS. JACOB M. KESSLER 
testified that she packed, or helped to pack, the said two 
trunks and the said two cartons, and that the articles listed 
on the paper introduced in eyidence was a co.rrect listing of 
the contents of the said containers and that they were of the 
value stat.ed on the said paper; that the said two trullk~-~»d 
the said two cartons were delivered to the Railway Express 
Agency at Narrows, Giles County, .Virginia, addressed to 
Margarite Kessler, 828 Park Avenue, Richmond, Virginia; 
that her daughter had enrolled as a student in the Richmond 
Professional Institute and l1ad been assigned a room in the 
Apartment at 828 Park Avenue, Richmond, Virginia, and that 
was the occasion of her going to Richmond. 
MARGARITE KESSLER 
testified that she had enrolled at the Richmond Professional 
Institute, Richmond, Virginia, as a student and that she had 
been notified by the school that she would room in the Apart-
ment ~28 ParjLAvenue, Richmond, Virginia; that she left 
home n the morning of the 17th of September, 1947, and 
arrived in Richmond at about 3 :45 on the afternoon of that 
day and immediately reported .to the administration officeJ of 
the Richmond Professional Institute; £hat lvirs. Gordon was 
in charge and that she talked to Mrs. Gordon and 
page 5 ~ Mrs. Gordon told her that 828 Park Avenue was not 
ready for her; that it was being repaired and that 
her room was not ready for her on account of the work ~oing 
on over there and that she would have to stay out in town 
that night; that she did stay out in town that night and did 
not get to her room till on the next day; that she made an 
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. If. J. Coburn--W. E. Gilman. 
effort to locate her baggage, ~led tbe Express Campany, and ~ 
tal.d it that she had n~cejved it and was-told-that-m.vasii-
gation would be madeiat Upoii the t,h:ird day upon_.r_eturn-
ing to her room she found her two trunks there bµt no cartjms.; 
that she did not know how the trunks got there or who put 
them there; that she had never r~m4 .. tlYLJ:.wo--C§.rlons.,-.-
H.J. COBURN 
testified that he was then and is now the agent of the Railway 
Express Agency at Narrows, Giles County, Virginia, -and that 
on September 15th, 1947, he received, accepted, and receipted 
for two trunks and two cartons from Jake Kessler addressed 
to Margarite Kessler, 828 Park Avenue, Richmond, for trans-
portation; that Mr. Kessler valued the said two trunks and the 
said two cartons at $500.00, and paid forty cents additional 
charges thereon, because the rates are based on the valuation 
placed on the packages; that the shipment went out to Rich-
mond the. next morning~ the 16th day of September, 1947; /, 
that the forty cents ex a charge wa for insurance on the V 
trunks and cartons, which eir e 1very o argar1 e 
.,- Kessler, at Richmond, Virginia, and against loss or 
page 6} damage not to exceed $500.00; upon cross exami-
nation he said that this extra charge was not for 
an insurance policy, but to raise the liability clause in the 
contract from $50.00 to $500.00 . 
. And this was all of the evidence for the plaintiff. 
DEFENDANT'S EVIDENCE. 
W. E. GILMAN 
testified that he· resided 'in Richmond, Virginia, and that he 
was then employed by the Railway Express Agency and had 
been employed by it about ten years as a· delivery man; that 
there arrived in Richmond on the afternoon of the 16th dav 
of September, 1947, two trunks and two cartons shipped by 
Jake Kessler from Narrows, Virginia, and addressed to Mar-
garite Kessler, 828 Park Avenue, Richmond, Virginia; that he 
loaded the said two trunks and the said two cartons and he 
was directed to deliver them; that he had on that load pos-
sibly thi~ or Jarty articles to deljver some of which were 
to the same a ress ; tliat pr10r to tlia t-trip-oii the same 
dav he had articles to be delivered to that same address which 
he .. had taken there and found "tliar work wasgo1ilg .. on·there 
and that the building was being repaired or remodeled where-
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upon he saw Mrs. Gordon at the administration building, just 
across the street, slie. was in charge of the administration 
office, and she told~~ that e.xery:tbi~g for th~t~dress sho1!lcl 
be delj:v:0rea totli&.-~.unrTJ]e corifer 
on SJWffe~treet; that when be took the said two trunks and 
t .e said two cartons addressed to Margarite Kessler, 
page 7 ~ 828 Park A.venue, Richmond, Virginia, along with 
~ other packages for that address,. there on the after-
noon of September 16th; 1947, he told Mrs-:-tlordon that he 
hag ~em and Mr~._ Qo_t;dQR.dire~ted bim fo puLtbern iu the 
gitl§.:..gyI.I1nas_h1_!11 ~o~d t_!i~orner,,-a-B·d as sh~ 
she turned lo her son,~Gordon, Jr., who ~a-s·helping 
her in the admini.sti:ation nBice, ·and told.him to/go with me to 
the girls' gymnasium and to store the s · two trunks and 
the said two cartons there and si e receipt for them ; 
this was done; I delivered the sa · two trunks amLthe_ ~1 
two cartons in the girls' Gymna..<:;ium on Sheffer Street! just 
around the corner from the administration office, at the direc-
tion of Mrs. Gordon and H.J. Gordon, Jr., went with me and 
signed the receipt for them ·which is introduced in evidence 
and shows that the packages were delivered on the 16th. day 
of September, 1947, and signed by 1.l .T GerdoB, Ix.; I had 
delivered other trunks etc. addressed to 828 Park Avenue 
by the direction of Mrs~_Goxdon to-t.Jie .gi.~.Cgimnasfum on 
that same day, before and .after that- day, because of the 
work going on at 828 Park A venue; the girls' gymnasium 
was being used by the school authorities for the storage of 
things addressed to,828 Park Avenue; that he did not see the 
things after they were delivered in the gymnasium and re-
ceipted for by H.J. Gordon, Jr.; that he does not know how 
the trunks were placed in Miss Kessler's room; that he de-
livered them to the gymnasium at the direction of Mrs. Gordon 
in good order as he did all other things addressed to that 
number on that day as he was directed to do by 
page 8 ~ the school authorities . 
.And this was all of the evidence for the defendant. 
The foregoing is all of the evidence in the case either for 
the plaintiff or the def en.dant. 
Toste: 
E. T. CARTER, Judge. 
July 10th, 1948. 
. 
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PLAINTI:JrF '~ INSTRUCTIONS. 
The Plaintiff tendered and the court gave the two following 
instructions : . 
NO. 1. 
''The court instructs the jury that if they believe from tbe 
-evidence that the defendant Expre~s Company accepted the 
prope1·ty of the plaintiffs at Narrows, :Virginia, for delivery 
. to Margurite Kessler, at Richmond, Virginia, and upon its 
arrival in Richmond, Virginia, delivered· it to a person other 
t~a·rgurite Kessler, .withou.Lautbority .from.J.be :p]ain-~-
. tiff.s to so do, and as a result of such wrongful d.elive»y, · the 
property became lost and was never deUvertm to the said 
Margurite Kessler, then the plaintiffs are entitled to recover 
from t}le defendant the value of the property so lost, with 
interest· from the date of loss.'~ 
page 9 } The defendant objected to the giving of the. ab-ove 
instruction upon the ground that it was a finding in~ 
struction not based upon the evia.ence and without evidence 
upon which to base it; and upon the ground that the instruc-
tion was misleading and confusing and erroneous in that it 
told the jury that if the defendant delivered the property '' to 
a person other than Margurite Kessler,. without authority 
from the plaintiffs to do so, and as a res'UJt of such wrongfu,l 
delivery" the property was lost etc.; this was telling the 
jury that the leaving of the property in the care and custody 
of the authorities of the Richmond Professional Institute in 
which school one of the plaintiffs was a student (but who had 
not yet arrived) was a wrongful eliver , whereby the ques-
tion of whether it was a wrong ul de 1very or not was taken 
away from the jury; the instruction invaded the province 
~of the jury; that the instruction left out of view entirely .the 
defense of the defendant and its evidence in support there-
of. 
But the court overruled the objections and gave the instruc-
tion at the instance of. the plaintiff. And the defendant ex-
c~pted. 
At the instance of the plaintiff Instruction No. 2 was given 
which is as follows: 
'' The court instructs the jury that if they believe from the 
evidence in this case that the plaintiffs, J. M. Kessler and 
Margurite Kessler, or either deliv-ered to the defendant the 
18 Supreme Court of .Appeals of Virginia 
property described in the evidence, properly packaged and ad-
dressed to MHg:arite Kessler, at Bi0lu:R.0Bel FPelea-
page 10 } sjs.maI ln§titute, Richmond, Virginia, for delivery 
to the said Margurite Kessler, at the designated 
address; and, if yon further ).£ilie.ve that the plaintiffs paid 
an additional ~.-e e for ins·u· ranee on the property, by which 
the def enda:nt ~sured that_ih~-.. P.X.O.p.er.ty_-w:o.ul.dJle_sa.fely 
delivered fb the saia1largurite Kessler, at the Richmond~ 
Virginia, address, then the court instructs you that it be-
came inc~nt upon the._d~v.d@l.,to.c sq __ c~Jiver ~e prop-
erty to M:a.-Hi!!rite Kessler., at-the desig!!_ated actclress,aritHf 
you believe from the evidence that the property wifsnoCso 
delfvere·cl. to her, then you shall find for the plaintiffs and fix 
their da~age at such sum as you may believe the ~vidence 
shows the property was reasonably worth so the same does. / 
not exceed· the sum of' $344.71.',. / 
The defendant objected to the giving of the above instruc7i 
tion upon the grounds that it was an erroneous statement ,of 
the law and not based upon the evidence m this . case· tliat 
there was no evidence in the case upon which t;h~e of 
the thing_a_etated therein; that there was no ~;;c;~iri _the 
case tending to show that the plaintiffs . '' P.ruff·-an additional 
charg~fur insn-r..anca .. QD the pr.o~y'' but that the ·eviclence 
was that such extra charge was not in fact insurance but had 
v' the effect to raise the liability clause in tbe contuw.t-.from 
~50.~0 to ~500.00; that the l.nstrucfaon wa.:s a fincfu!g_in~truc-
bon 1gnormg the defense m~g-~ .l?Y the defendanr, and leaving 
out of view entirely delivery maaero--tne autlioritlesortlie 
school which one of the ii1aintiffs was and· attending-; and 
leaving out of view the undisputed fact that Mar-
page 11 ~ gurite Kessler had not.yet an1vea at tli~-ddr.e.ss 
given, and that the _room which_ she ~as to OC<B!N 
had not been mfJ,de ready and tlie school antlior1ties acted for 
her and stored the goodsfo. the girls"'-gj1l1Ulasium; that the 
instruction was otherwise misleading and confusing and erron-
eous.'' 
But the court overruled the objections and gave the In-
struction No. 2 at the instance of the plaintiffs and the defend-
ant excepted. 
Teste: 
:m. T. CARTER, Judge. 
July 10th, 1948. 
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The defendant asked the· court to instruct the jury in the 
following words: . 
'' The co-q.rt instructs the jury that if they shall believe from 
the evidence that the defendant matte-i,ltebest d~ry pos- ,/,,,. 
sible under the circumstances and used reasonable care in ~ 
making the delivery then the defendant is not liable and they 
.should · find for the defendant.'' 
But the court refused to . give the instruction eve.n though 
the defendant ins_isted that question as to whether there had 
been a sufficient delivery made. of the prop~rty to M&rgurite 
Kessler was a matter for the jury to decide: from all of th~ 
evidence, and the defendant excepted. 
Teste: , 
E. T. CART~R, Judge. 
July 10th, 1948. 
· page 12} ~en the jury had returned the following vet--
. · . · diet, "We, the jury, find for the plaintiffs and 
assess their damages at three hundred and forty-four dollars 
and seventy-one cents, Foreman C. T. Blaker", and the jury 
h;l.d been disch:arged the defendant moved the court· to set 
aside the verdict of t:µe jury because it was contrary to the 
law and the evidence : 
Because . of the error of the court in giving the two in-
structions at the instance of the plaintiffs ·for the reasons 
stated at the time the instruction.s were offered; for the error 
of refusing the instruction offered by the defendant; and be-
cause the evidence did not disclose which of the plaintiffs 
owned the property; that there was no evidence that it was jointly owned. · 
But the court overruled the motion to set aside the verdict 
and the defendant excepted. 
Teste: 
E.T. CARTER,Judge. 
July lotn, 1948 . 
.And in said Court, the 19th day of June, 1948. 
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ORDER. 
This day came the parties by their Attorneys1 and there--
upon came a jury, who had been summoned and selected as. 
prescribed by law, to.wit: H. C. Hypes, Robe1·t Huffman, C. T' .. 
Blaker, R. H. Journell and A. P. Bowen, who were sworn and 
impannelled in the manner prescribed by law, and· 
page 13 ~ who after hearing the evidence, receiving instruc-
tions from the Court, and hearing argument of 
Counsel, retired to their room to consider of their verdict, and 
after -awhile returned into Court and rendered the following 
verqict: '' We, the jury find for the plaintiff and assess their · 
damages at Three hundred and forty-four Dollars and 
Seventy-one Cents. Foreman, C. T. Blaker." 
Upon the ·jury being discharged from the trial of the case, 
the defendant by Counsel, moved the Court to set aside the 
verdict of the jury because the. same was contrary to the law 
and evidence, because the Court erred in giving the instruc-
tions offered by the plaintiffs, and refusing instructions ten-
dered by the defendant, and the Court upon consideration 
thereof, doth overrule the motion and the defendant excepted. 
It is there£ ore considered and ordered that the plaintiffs 
recover of the defendant the sum of $344.71 with interest 
thereon from this date until paid. · 
Thereupon the defendant moved the Court to suspend the 
execution of the Judgment for a period of 60 days in order 
to permit the defendant to apply to the Supreme Court of 
Appeals for a writ of error, and the Court doth grant the 
motion, on condition that the defendant will within 20 days 
execute bop.d as prescribed by law, with security approved by · 
the Clerk m the sum of $100.00 .. 
page 14 ~ List of Property referred to in evidence of Mrs. 
Jacob M. Kessler. 
Linen Box. 
2 All wool Blankets at 9.95 
1 Bath Mat. 
6 Single Bed Sheets at 2.25 
4 Pillow Cases at 69¢ 
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· 4 Wash Cloths at 16¢ 
1 plastic Garment Bag 
1 shoe bag 
1 goosedown Pillow 












1 Black net dress 
1 Pink net dress 
1 Gold Slipper Satin 
1 . Aqua Chiffon 






1 pr Silver Slippers 
1 '' Black long gloves 
4 evening hankeys · 
1 '' Bag,. sequin 
1 '' '' Satin 
1 '' long white Gloves 
1 tennis racket 
1 silver evening bag 
1 Brown '' bag · 
page 15} CLERK'S CERTIFICATE. 
Virginia, 













I, F. E. Snidow, Clerk of the Circuit Court of the County 
aforesaid, in the State of Virginia, do hereby certify that the 
foregoing writing is a true and correct transcript of the 
records and proceedings in a certain Warrant removed from 
the Trial Justice Court of Giles County, and lately pending 
in the Circuit Court of said County, between Jake M. Kessler 
and Marguriete Kessler, plaintiffs and Railway Express 
/ 
22 Supreme Court of Appeals of Virginia 
Agency, Inc., Defendant, with all things touching the same, as 
fully and wholly as they now exist am9ng the records of my 
said office. 
I further certify that notice of the transcript of this record 
was waived by James L. Warren, Counsel for the plaintiffs. 
Gi'7en under my hand this the 26th day of July, 1948. 
F. E. SNIDOW, Clerk. 
ree, $5.00 pd . 
.A Copy-Teste : 
M. B. WATTS, ·O. C. 
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